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When the Supreme Court Speaks 


A number of highly significant decisions by the U. S. Supreme Court have been rendered recently 
which are important both for content and because of their bearing on the role of the Supreme Court 
in our government. 


The Newsboy Decision 


For a long time agencies interested in the child labor 
problem have been baffled by the insistence of newspaper 
publishers that the newsboys were “little merchants” on 
their own and not employes within the meaning of labor 
laws. On April 24 the Supreme Court handed down a 
decision in the cases of the National Labor Relations 
Board, Petitioner, vs. Hearst Publications, Inc., and other 
publishers which establishes the principle that the news- 
boys are employes within the meaning of the Wagner Act. 
The case arose from “the refusal of respondents, publishers 
of four Los Angeles daily newspapers, to bargain collec- 
tively with a union representing newsboys who distribute 


their papers on the streets of that city.”. The Labor Board - 


had designated appropriate units for bargaining and 
certified the Los Angeles Newsboys Local Industrial 
Union as bargaining agent. The companies refused to 
bargain with the union. The Board petitioned the Circuit 
Court of Appeals to enforce its order to desist from 
violations of the law. The Court overruled the Board. 
The Supreme Court now reverses the Circuit Court and 
sustains the Board. 

The opinion, read by Mr. Justice Rutledge, to which 
Mr. Justice Roberts dissented, contains an ample dis- 
cussion of the entire labor situation involved. “The 
newsboys,” the Court says, “work under varying terms 
and conditions. They may be ‘bootjackers,’ selling to the 
general public at places other than established corners, 
or they may sell at fixed ‘spots.’ They may sell only 
casually or part-time, or full-time; and they may be 
employed regularly and continuously or only temporarily. 
The units which the Board determined to be appropriate 
are composed of those who sell full-time at established 
spots. Those vendors, misnamed boys, are generally 
mature men, dependent upon the proceeds of their sales 
for their sustenance, and frequently supporters of families. 
Working thus as news vendors on a regular basis, often 
for a number of years, they form a stable group with 
relatively little turnover, in contrast to schoolboys and 
others who sell as bootjackers, temporary and casual 
distributors.” 

It is recognized that the newsboys’ compensation con- 
sists in the difference between selling price and the price 
they pay for papers. However, they operate under very 


definite restrictions and controls. The profit is effectually 
fixed by the publisher. The Court summarizes the findings 
of the Board to the effect that the newsboys ‘cannot 
determine the size of their established order without the 
cooperation of the district manager. And often the 
number of papers they must take is determined unilaterally 
by the district managers.” 

Furthermore, “respondents in a variety of ways pre- 
scribe, if not the minutiae of daily activities, at least the 
broad terms and conditions of work. This is accomplished 
largely through the supervisory efforts of the district 
managers, who serve as the nexus between the publishers 
and the newsboys.’ The district managers assign ‘spots’ 
or corners to which the newsboys are expected to confine 
their selling activities. .. . Hours of work on the spots 
are determined not simply by the impersonal pressures 
of the market, but to a real extent by explicit instructions 
from the district managers. Adherence to the prescribed 
hours is observed closely by the district managers or other 
supervisory agents of the publishers. Sanctions, varying 
in severity from reprimand to dismissal, are visited on 
the tardy and the delinquent.” 

The Court recognizes that it is dealing here with a 
borderland in the application of legal principles. “Few 
problems in the law have given greater variety of applica- 
tion and conflict in results than the cases arising in the 
borderland between what is clearly an employer-employe 
relationship and what is clearly one of independent, entre- 
preneurial dealing.” 

In a striking passage the Court points out that the term 
“employe” has not a fixed and definite meaning, that 
“it takes color from its surroundings . . . [in] the statute 
where it appears.” Its meaning is derived from the ccon- 
text of the statute which “must be read in the light of the 
mischief to be corrected and the end to be attained.”? The 
argument of respondents that a common law definition 
of employe is sufficient is rejected. “To eliminate the 
causes of labor disputes and industrial strife, Congress 
thought it necessary to create a balance of forces in 
certain types of economic relationships. These do not 
embrace simply employment associations in which con- 


1 Here and elsewhere the decisions’ footnotes are omitted. 
2 The formulas here used are cited from earlier decisions of the 
Supreme Court. 
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troversies could be limited to disputes over proper ‘physi- 
cal conduct in the performance of the service.’ On the 
contrary, Congress recognized those economic relationships 
cannot be fitted neatiy into the containers designated 
‘employe’ and ‘employer’ which an earlier law had shaped 
for different purposes. .. . In this light, the broad language 
of the Act’s definitions, which in terms reject conven- 
tional limitations on such conceptions as ‘employe,’ ‘em- 
ployer,’ and ‘labor dispute,’ leaves no doubt that its 
applicability is to be determined broadly, in doubtiul 
situations, by underlying economic facts rather than 
technically and exclusively by previously established legal 
classifications.” 
The Portal-to-Portal Decision 


The decision handed down on March 27 in several cases 
involving mining companies and unions with which they 
had contracts brings to a conclusion the long discussion 
over portal-to-portal pay. The opinion, read by Mr. 
Justice Murphy, is an extraordinary human document. 
The case arose under the Fair Labor Standards Act. The 
District Court had upheld the finding of the Administrator 
that travel time underground should be included in the 
period for which compensation is given. The Circuit 
Court of Appeals affirmed the decision so far as travel 
time is concerned, (It is noteworthy that the two separate 
concurring opinions stress the fact that on the point at 
issue the Court had before it the findings of two lower 
courts. “A seasoned and wise rule of this Court,” said Mr. 
Justice Jackson, “makes concurrent findings of two courts 
below final here in the absence of very exceptional showing 
of error.”) Because the opinion contains many factual 
details about the miner’s work underground it is quoted 
at length below. 

“The miners,” the Court says, “begin their day by 
arriving on the company property at a scheduled hour and 
going to the bath house, where they change into working 
clothes. They then walk to the tally house near the mine 
entrance or portal; there they check in and hang up 
individual brass checks, furnished by petitioners, on a 
tally or check-in board. This enables the foreman and 
other officials to tell at a glance those individuals who 
have reported for work and those production and service 
crews that are incomplete and in need of substitutes. 
Vacancies are filled and the head miners and crews receive 
any necessary instructions. !n addition, each miner either 
rents a battery lamp for the day or buys a can of carbide 
each day or two for underground illumination purposes. 
And at some of the mines, many miners stop at a tool 
box or tool house on the surface to pick up other small 
supplies and tools necessary for their work. — These 
activities consume but a few minutes. 

“The miners thereupon are required to report at the 
loading platform at the mine portal and await their turn 
to ride down the inclined shafts of the mines, Originally 
the miners could reach the working faces entirely by 
foot, but as the shafts increased in length petitioners 
provided transportation down the main shafts. The 
miners accordingly ride part of the way to the working 
faces in ore skips or regular man trips, which operate on 
narrow gauge tracks by means of cables or hoisting ropes. 
The operation of the skips and man trips is under the 
strict control and supervision of the petitioners at all 
times and they refuse to permit the miners to walk 
rather than ride. Regular schedules are fixed ; loading and 
unloading are supervised; the speed of the trips is regu- 
lated; and the conduct of the miners during the rides is 
prescribed. 


“About three to six trips are made, depending on the 
size of the mine and the number of miners. Ten men sit 
on each man trip car, while from 30 to 40 are crowded 
into an ore skip. They are forced to jump several feet 
into the skip from the loading platform, which not infre- 
quently causes injuries to ankles, feet and hands. The 
skips are usually overcrowded and the men stand tightly 
pressed together. The heads of most of them are a foot 
or more above the top of the skips. But since the skips 
usually clear the low mine ceilings by only a few inches, 
the miners are compelled to bend over. They thus ride in 
a close ‘spoon-fashion, with bodies contorted and heads 
drawn below the level of the skip top. Broken ribs, 
injured arms and legs, and bloody heads often result; 
even fatalities are not unknown, 

“The length of the rides in the dark, moist, malodorous 
shaits varies in the different mines from 3,000 feet to 
12,000 feet. The miners then climb out of the skips and 
man trips at the underground man-loading platforms or 
‘hoodlums’ and continue their journeys on foot for dis- 
tances up to two miles. These subterranean walks are 
tilled with discomforts and hidden perils. The surround- 
ings are dark and dank. The air is increasingly warm 
and humid, the ventilation poor. Odors of human sewage, 
resulting from a complete absence of sanitary facilities, 
permeate the atmosphere. Rotting mine timbers add to 
the befouling of the air. Many of the passages are level, 
but others take the form of tunnels and. steep grades. 
\Water, muck and stray pieces of ore often make the 
footing uncertain. Low ceilings must be ducked and 
moving ore skips must be avoided. Overhead, a maze of 
water and air pipe lines, telephone wires, and exposed 
high voltage electric cables and wires present ever-danger- 
ous obstacles, especially to those transporting tools. At all 
times the miners are subject to the hazards of falling 
rocks. 

“Moreover, most of the working equipment, except 
drills and heavy supplies, is kept near the ‘hoodlums.’ 
This equipment is carried each day by foot by the crews 
through these perilous paths from the ‘hoodlums’ to the 
working faces. Included are such items as fifty-pound 
sacks of dynamite, dynamite caps, fuses, gallon cans of 
oil and servicemen’s supplies. Actual drilling and loading 
of the ore begin on arrival at the working faces, inter- 
rupted only by a thirty minute lunch period spent at ot 
near the faces. The service and maintenance men, of 
course, work wherever they are needed.” 

In the light of all the facts the Court found itself 
unable to conclude “that the underground travel in peti- 
tioners’ iron ore mines cannot be construed as work or 
employment within the meaning of the Act.” The fact 
that the travel involved was in itself nonproductive was 
set aside as not material. “Nothing in the statute or in 
reason demands that every moment of an employe’s time 
devoted to the service of his employer shall be directly 
productive.” Also the Court rejected the contention that 
there was an immemorial custom establishing the principle 
of payment for time spent only at the place of work. 
The history of labor relations in this case furnish no 
substantial record of collective bargaining which might 
be appealed to as precedent. “A valid custom cannot be 
based on so turbulent and discordant a history ; it requires 
something more than unilateral and arbitrary imposition 
of working conditions.” The court below was sustained 
and the companies’ appeal denied. “Any other conclusion,” 
said the Court, “would deprive the iron ore miners of the 
just remuneration guaranteed them by the Act for con- 
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tributing their time, liberty and strength primarily for 
the benefit of others.”’ 

We must not overlook in this case the fact that Mr. 
Justice Roberts wrote an elaborate dissent in which the 
Chief Justice concurred. The point at issue seems to be 
less a matter of the basis of payment than of principles 
of judicial procedure. The dissenting opinion criticizes 
the Court’s finding that the evidence “discloses no custom 
to exclude travel time from the workweek. . . . It would 
be necessary for it to find that there was a custom to pay 
for such time, which the District Court failed to do, for 
the obvious reason that there was no evidence of such 
custom.” In other words the dissenting justices consider 
that the courts were going beyond their proper powers. 


Interference with Collective Bargaining 


On April 10 the Supreme Court decided the case of 
Medo Photo Supply Corp., Petitioner, vs. National Labor 
Relations Board. Here the crucial question was whether 
the petitioner was guilty of unfair labor practices in 
agreeing with individual employes to grant an increase 
in wages while refusing to bargain collectively with the 
union. The Board had designated a bargaining agent and 
the union had scheduled a conference with the company 
representative to discuss a contract. “Two days before 
that date, twelve of the employes who were members of 
the union, waited on petitioner's manager and stated that 
they and the six other members had no desire to belong 
to the union if through their own efforts they could obtain 
wage increases, a list of which they submitied.” The 
manager, without mentioning the union, said he would 
take up the matter with the president of the company. 
On the day of the scheduled conference with the union 
the manager agreed to grant wage increases. A committee 
which communicated this information to the other em- 
ployes came back and informed the manager that the 
employes “felt that they did not need the union, and we 
would rather stay out.” Thus the individual agreement 
put an end to collective bargaining arrangements. 

The opinion, read by Mr. Chief Justice Stone, points 
out that the Supreme Court has already recognized that 
“it is a violation of the essential principles of collective 
bargaining and an infringement of the Act for the employer 
to disregard the bargaining representative by nego- 
tiating with individual employes, whether a majority or 
a minority, with respect to wages, hours and working 
conditions.” Further, the Court says, “There could be no 
more obvious way of interfering with these rights of 
employes than by grants of wage increases upon the 
understanding that they would leave the union in return.” 
And again, “Petitioner was not relieved from its obliga- 
tions because the employes asked that they be disregarded. 
The statute was enacted in the public interest for the 
protection of the employes’ right to collective bargaining 
and it may not be ignored by the employer, even though 
the employes consent, . . . or the employes suggest the 
conduct found to be an unfair labor practice, . . . at least 
where the employer is in a position to secure any advantage 
from these practices... . 

“Petitioner cannot, as justification for its refusal to 
bargain with the union, set up the defection of union 
members which it had induced by unfair labor practices, 
even though the result was that the union no longer had 
the support of a majority. It cannot thus, by its own 
action, disestablish the union as the bargaining repre- 
sentative of the employes, previously designated as such 
of their own free will.” 
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Mr. Justice Rutledge dissented in a rather lengthy 
opinion. He thinks the company gave the only answer 
it could to the employes’ proposition submitted to it. 
“In my opinion the Wagner Act was not designed or 
intended to put an employer, whose sole purpose and 
conduct are to give his employes completely free rein in 
matters of organization and collective bargaining, on such 
a spot that anything he may do will be, or will form the 
basis for a finding that it is, an unfair labor practice.” 

The Limits of Price Control 

The decision in Yakus vs. United States was handed 
down on March 27, opinion by Mr. Chief Justice Stone. 
Several questions were recognized by the Court as calling 
for decision, among them whether the present emergency 
price control act involves unconstitutional delegation of 
legislative power to the price administrator and whether 
the act contravenes the Sixth Amendment or works an 
“unconstitutional legislative interference with the judicial 
power.” The case brings to the fore important differences 
of judicial opinion. Petitioners contended that they had 
been denied due process “because the sixty days period 
allowed for filing a protest is insufficient for that purpose ; 
because the procedure before the Administrator is inade- 
quate to ensure due process ; because the statute precludes 
any interlocutory injunction staying enforcement of a 
price regulation before final adjudication of its validity ; 
because the trial of the issue of validity of a regulation is 
excluded from the criminal trial for its violation; and 
because in any case there is nothing in the statute to 
prevent their conviction for violation of a regulation 
before they could secure a ruling on its validity.” Re- 
plying, the Court said: “A sufficient answer to all these 
contentions is that petitioners have failed to seek the 
administrative remedy and the statutory review which 
were open to them and that they have not shown that had 
they done so any of the consequences which they appre- 
hend would have ensued to any extent whatever, or if 
they should, that the statute withholds judicial remedies 
adequate to protect petitioners’ rights.” 

The Court said further that the previous decisions left 
no doubt “that when justified by compelling public interest 
the legislature may authorize summary action subject to 
later judicial review of its validity.” Examples are cited 
in the immediate collection of taxes, taking possession of 
property presumptively abandoned, summary destruction 
ot property for health reasons, ete. Against such prece- 
dent the Court sees “no denial of due process under the 
circumstances in which this Act was adopted and must be 
applied, in its denial of any judicial stay pending deter- 
mination of a regulation’s validity.” 

The dissents are impressive in length and earnestness. 
Mr. Justice Roberts feels sure that his brethren, no more 
than he, “would say that Congress may set aside the 
Constitution during war. If not, may it suspend any 
of its provisions? The question deserves a fair answer. 
My view is that it may not suspend any of the provisions 
of the instrument.” This is asserted after an elaborate 
review of the powers conferred by legislation, the Admin- 
istrator’s procedure, the provision for court review, etc. 

Mr. Justice Rutledge reaches similar conclusions after 
a lengthy discussion. “War,” he says, “requires much of 
the citizen. He surrenders rights for the time being to 
secure their more permanent establishment. Most men 
do so freely. According to our plan others must do so 
also, as far as the nation’s safety requires. But the 
surrender is neither permanent nor total. The great 
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liberties of speech and the press are curtailed but not 
denied. Religious freedom remains a living thing... . 
Not yet has the war brought extremity that demands or 
permits them to be put aside. Nor does maintaining price 
control require this.” 

Presumably the Chief Justice, and the majority for 
which he speaks, do not disagree with this general state- 
ment. Dissenting opinions approved by the Chief Justice 
which are noted in cases reviewed in this issue indicate 
his sensitiveness to the abridgement of individual rights. 
But the dissents noted in this case need to be viewed in the 
light of this sentence in the majority opinion: “No pro- 
cedural principle is more familiar to this Court than that 
a constitutional right may be forfeited in criminal as well 
as civil cases by the failure to make timely assertion of 
the right before a tribunal having jurisdiction to deter- 
mine it.” 

The Florida Peonage Case 

In Pollock vs. Williams, decided on April 10, opinion 
by Mr. Justice Jackson, the Supreme Court invalidated, 
under the Thirteenth Amendment and the federal Anti- 
Peonage Act, a Florida statute punishing by fine or 
imprisonment the “obtaining of property by fraudulent 
promise to perform labor or service” and making it 
prima facie evidence of fraudulent intent that the service 
agreed upon was not rendered. There are some technical 
questions involved in the case and Mr. Justice Reed wrote 
a rather vigorous dissenting opinion in which the Chief 
Justice joined. 

The essence of the matter in the opinion of the majority 
is that “Florida persisted in putting upon its statute 
books a provision creating a presumption of fraud from 
the mere nonperformance of a contract for labor service 
three times after the courts ruled that such a provision 
violates the prohibition against peonage. To attach no 
meaning to such action, to say that legally speaking there 
was no such legislation, is to be blind to fact. Since the 
Florida Legislature deemed these repeated enactments to 
be important, we take the Legislature at its own word. 
Such a provision is on the statute books for those who are 
arrested for the crime, and it is on the statute books for 
us in considering the practical meaning of what Florida 
has done.” The Court recognized that fraud might be 
perpetrated in the manner indicated in the statute. “But,” 
said the Court, “in not one of the cases to come before this 
Court under the anti-peonage statute has there been 
evidence of such subtlety or design. In each there was 
the same story, a necessitous and illiterate laborer, an 
agreement to work for a small wage, a trifling advance, 
a breach of contract to work. In not one has there been 
proof from which we fairly could say whether the Negro 
never intended to work out the advance, or quit because 
of some real or fancied grievance, or just got tired. If 
such statutes have ever on even one occasion been put 
to a worthier use in the records of any state court, it has 
not been called to our attention. If this is the visible 
record, it is hardly to be assumed that the off-the-record 
uses are more benign.” 

The dissenting opinion stresses the “presumption of 
constitutionality of statutes” and the desirability that 
courts remain within constitutional limits in “the exercise 
of their extraordinary power of judicial review.” It is 
here argued that the majority opinion goes beyond the 
evidence in concluding that the rights of the appellant were 
impaired. 


The Texas Primary Case 


On April 3 the Supreme Court rendered a momentous 
decision with reference to the validity of the Texas pri- 
mary in which Negroes have been prevented from voting, 
Mr. Justice Reed delivered the opinion. The petitioner, 
a colored citizen, brought for review a claim for damages 
because he had been denied a primary ballot. The lower 
courts had denied relief on the basis of Grovey v. Town- 
send in which the Supreme Court had upheld the white 
primary. In the present case the Supreme Court granted 
certiorari in order to “resolve a claimed inconsistency” 
between that case and a subsequent decision of the United 
States v. Classic. There is some technical discussion that 
cannot be taken up here. The essential point is that the 
Court has reversed its former decision and invalidated the 
exclusive rule governing the Texas primary. That rule 
was adopted by the State Convention of the Democratic 
Party. According to a finding by the State Supreme Court 
that party is a voluntary association. On this theory the 
United States Supreme Court had upheld the right of the 
party to exclude Negroes. The Court now finds, however, 
that the “statutory system for the selection of party nomi- 
nees for inclusion on the general election ballot makes the 
party which is required to follow these legislative direc- 
tions an agency of the state in so far as it determines the 
participants in a primary election. The party takes its 
character as a state agency from the duties imposed upon 
it by state statutes; the duties do not become matters of 
private law because they are performed by a_ political 
party.” 

Mr. Justice Roberts dissented, defending the former 
decision which the present one reverses. He reiterates 
formerly expressed views of his own with respect to “the 
present policy of the court freely to disregard and to 
overrule considered decisions and the rules of law an- 
nounced in them, This tendency, it seems to me, indicates 
an intolerance for what those who have composed this 
court in the past have conscientiously and deliberately 
concluded, and involves an assumption that knowledge and 
wisdom reside in us which was denied to our predecessors.” 

The Court itself, however, had positive views on this 
point, as indicated by the following sentences from the 
concluding paragraph of the majority opinion: “In 
reaching this conclusion we are not unmindful of the 
desirability of continuity of decision in constitutional 
questions. However, when convinced of former error, 
this Court has never felt constrained to follow precedent. 
In constitutional questions, where correction depends upon 
amendment and not upon legislative action this Court 
throughout its history has freely exercised its power to 
re-examine the basis of its constitutional decisions.” 


Justice Jackson Philosophizes 


As we go to press the newspapers report the speech of 
Mr. Justice Jackson made before the American Law 
Institute on May 9. His remarks are interesting in the 
light of the foregoing review. Among other things he 
said, “To overrule an important precedent is a serious 
business. It calls for sober appraisal of the disadvantages 
of the innovation as well as those of the questioned case, 
a weighing of practical effects of one against the other.” 

Recalling once more Mr. Justice Holmes’ dictum, “The 
life of the law has not been logic ; it has been experience,” 
one is not surprised that the Court should occasionally 
reverse itself. 


333 


Vrinted in the US.A. 


| 
SI 
Senz 
prov 
to 
1944 
tee 
writ 
bill. 
men 
for | 
busi 
uner 
T 
num 
type 
that 
A 
with 
the 
purs 
one 
by h 
are 
pleti 
toa 
case 
educ 
rece 
am 
for 
loan 
purc 
of a 
at n 
year 
Sen: 
up t 
app. 
educ 
bill, 
Bar 
wou 
prov 
Con 
istré 
edu 
con 
XUM 


